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2. Monopolies ¢=24(16)

Database system AT&T would not be
made available to operating companies on a
temporary basis as a means of enabling
other interexchange carriers to operate a
sophisticated “in-WATS” or “800" system,
but operating companies were entitled to
hardware, software, and know-how neces-
sary to develop own database systems.

® - James P. Denvir, Michael F. Altschul,
#  Luin P. Fitch, J. Philip Sauntry, Jr., Anti-
¥  trust Div, US. Dept. of Justice, Wash-
ington, D.C., for U.S. Dept. of Justice.

Alfréd A. Green, Francine J. Berry, Jim
G. Kilpatric, John D. Zeglis, New York
City, Lee M. Mitchell, Ben-W. Heineman,
Jr., Washington, D.C., for American Tele-
phone and Telegraph Co.; Howard J. Trien-
ens, George V. Cook, William L. Keefau-
ver, Sidley & Austin, Washington, D.C,, of
counsel. -

James D. Ellis, John S. Luckstone, Jo-
seph A. Klein, Charles P. Featherstun, Liv-
ingston, N.J., for Bell Operating Compa-
nies.

« R.V.R. Dalenberg, Robert L. Barada,
L. Marion J. Stanton, San Francisco, Cal., for
¥ Pacific. Bell and Nevada Bell.

§" - J. Roger Wollenberg, Roger M. Whitten,
f Margaret L. Tobey, Wilmer, Cutler & Pick-
b ering, James E. Magee, Washington, D.C,,
g for intervenor GTE Sprint Communica-
. tions.

g ! Chester T. Kamin, Michael H. Salsbury,
e Jenner & Block, John R. Worthington, Sen-
f ior 'Vice President and General Counsel,
¥ MCI Communications Corp., Washington,
._'D'C for MCI Communications Corp.

Sean A. McCarthy, McLean, Va., for Sa*-
jé’lllte Busmess Systems; William E. Willis,
2 argaret K. Pfeiffer, Robert B. Bell, Sulli-

P

¢ United ' States v.

Western Electric Co.,, 569
K. ESupp. 1057, affd sub. nom. California v. Unit-
b ed States, — US. ——, 104 S.Ct. 542, 78
Ed,Zd 719 (1983). The Court conditioned its
,pl;oval of the Plan of Reorganization upon the
B [Pérties agreement o certain amendments nec-
j: essary. to correct inconsistencies between the
k. Plan and the decree.
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van & Cromwell,
counsel.

Washington, D.C., of

James M. Lyons, Frederick J. Baumann,
Rothgerber, Appel & Powers, Denver,
Colo., for Utah Public Service Commission.

Neil F. Hartigan, Atty. Gen. of the State
of Ill., Hercules F. Bolos, Sp. Asst. Atty.
Gen., Chief Counsel—Ill—CC, E. King
Poor, Asst. Atty. Gen., Chicago, Ili., for
Illinois Commerce Commission.

Stephen G. Oxley, Asst. Secretary and

Staff Counsel, Cheyenne, Wyo., for Public

Service Commission of Wyoming.

MEMORANDUM

HAROLD H. GREENE, District Judge.

The issue before the Court is whether
AT & T's database system should be made
available to the Operating Companies on a
temporary basis as a means of enabling
other interexchange carriers to operate a
sophisticated “800 Service' system.

On July 8, 1983, this Court entered an
Order approving the Plan of Reorganiza-
tion submitted by AT & T and the Depart-
ment of Justice! which implemented the
decree in this case.? This complex, detailed
Plan included a number of provisions con-
cerning post-divestiture provision of so-
called “in-WATS"” or 800 Service, a unique
interexchange service in which the receiv-
er, rather than the originator of the call,
subseribes to and is billed for the calls that
are made. Insofar as here relevant, the
Plan provides that not only AT & T but
also the other interexchange carriers and
the Operating Companies would be entitled
to use the 800 prefix for in-WATS service; ?
that the Operating Companies’ Central
Staff Organization would administer the
North American Numbering Plan, includ-

2. United States v. Western Electric Co., 552
F.Supp. 131 (1982), aff'd. sub nom. Maryland v.
United States, 460 U.S. 1001, 103 S.Ct. 1240, 75
L.Ed.2d 472 (1983).

3. Department of Justice Response to Public

Comments on the Plan of Reorganization
(March 24, 1983) at 58; Plan of Reorganization,
Appendix A, Amendment 33.

prrprerearres i bl
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ing the assignment of 800 numbers;! and
that 800 directory assistance would be con-
sidered an interexchange, inter-LATA * ser-
vice.* The Plan also mandates that AT & T
would lease access to its Common Channel
Interoffice Signalling (CCIS) system to the
Operating Companies “for their provision
of intralLATA ... 800 Service ... provided,
however, that AT & T will have no obliga-
tion to allow [Operating Company] use of
CCIS facilities under any arrangement that
would allow access directly or indirectly to
AT & T’s CCIS network ... by other inte-
rexchange. carriers.” 7 :

On December 20, 1983, the Department
of Justice filed a motion® to amend the
Plan of Reorganization and to obtain a
temporary waiver of the decree’s prohibi-
tion on the provision of interexchange ser-
vice by the Operating Companies ®* with re-
spect to 800 Service. The motion would in
effect (1) grant to the Operating Compa-
nies access to portions of AT & T’s CCIS
database system for several years (during
the period when they developed their own
analogous 800 database facilities) for the
purpose of sorting and routing the 800
Service calls of interexchange carriers oth-
er than AT & T; (2) permit the Operating
Companies to provide the interexchange ac-
cess services necessary for access to the
CCIS system; and (3) require AT & T to
give to the Operating Companies develop-
ment assistance and access to the CCIS 800
database in order to facilitate the develop-

4. Plan of Reorganization Appendix A, Amend-
- ment 33.

§. The acronym “LATA" stands for “Local Access
and Transport Area.” LATAs are geographic
areas within which the Bell Operating Compa-
nies are authorized by the Decree to provide
cxchangc tclecommumcatlons service.

6. 569 F.Supp. at X102.

7. Plan of Reorganization at 26 note 36 and
Amendment 1.

8. The motion is suppoﬁcd by the Operating

Companies and by several interexchange carri-
ers (GTE Sprint, MCl, Western Umon, and Sat-
ellite Business Systems).

9, Section I(D)(1) of the decree.

ment by the Operating Companies of their
own database systems.

The Department’s motion is premised
upon the proposition that, given the current
structure of the 800 Service system, the
restriction imposed by the Plan of Reorga-
nization on Operating Company and inte-
rexchange carrier access to AT & T’s CCIS
system is inconsistent with the decree it-
self '° because allegedly (1) it conflicts with
the requirement of section I(AX1) of the
decree that AT & T shall make available to
the Operating Companies “sufficient facili-
ties, personnel, systems, and rights to tech-
nical information to permit the [Operating
Companies] to perform, independently of
AT & T ... exchange access functions;” !
(2) it prevents the Operating Companies
from fulfilling their obligation under sec-
tion II(B) and Appendix B of the decree to
provide equal access to all interexchange
carriers with respect to 800 Service; 12 and
(3) it will hinder the development of compe-
tition in the lucrative !> 800 Service market,
in contravention of the underlying princi-
ples of the decree.™

I

800 service, which was commercially in-
troduced by AT & T in 1967, affords busi-
nesses and other organizations a means of

providing potential customers or others

with a ready, free method of contacting
them to obtain goods and services.

10. Sece section VII of the decree.

11. Department of Justice Memorandum at 2.

12. Department of Justice Reply Brief at 18; Op- ’

erating Companies’ Memorandum at 2-3.

13. According to one of the comments, “800 Ser-
vice ... is a $2.8 billion interexchange commu- . -

nications service which is growing rapidly.”

SBS Comment, at 3 (quoting AT & T Communi-,
cations, October 3, 1983), filed January 13, 1984.

14. As the Court explained in its Opinion approv-
ing the decree, the purpose of the decree was to
create a truly competitive environment in the
telecommunications industry, particularly with
respect to interexchange services. 552 F.Supp-
at 188.
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ries of their 2 From 1967 until 1981, 800 Service calls the call is originating from a subseribed
were handled by designated interexchange 800 Service area. If the answer is in the
s premised ] switching systems called “Originating affirmative, the Network Control Point
the current | Screening Offices” and “Terminating reads and translates the 800 Service num-
system, the y . Screening Offices”. That system worked ber to a standard, ten digit “Plain Old
. of Reorga- g  as follows. An Originating Screening Of- Telephone Service” number contained in
y and inte- | & fice encoded the first six digits in the 800 the database. That number is returned to
& T’s CCIS } £ number (800-NXX) into a special three-dig- the Originating Screening Office, which
e decree it- ‘ it or six-digit routing code that both direct- continues to route the 800 Service call
snflicts with § &  od the routing of the call across the inte- across AT & T'’s interexchange network to
AX1) of the . rexchange network to the appropriate Ter- the subscriber.
available to minating Screening Office and identified AT & T’s use of this new, more sophisti-
“icient facili- ¥ ¥ the service area from which the call origi- cated CCIS database system has enabled it
rhts to tech- 3 nated. The final four digits in the 800 to offer 800 Service subscribers several
. [Operating A nvumber (XXXX) identified the customer, innovative service options. Since the digits
endently of . the end office serving the customer, and in the 800 number no longer have signifi-

the service areas to which the customer cance for screening and routing purposes,

unctions;” 11 - - o
had subscribed.!® The Terminating Screen-  subscribers are able to obtain 800 Service

e
5 i

Companies
. under sec- ing Office used the special routing code numbers with verbal significance (e.g., 800~
he decree to and the last four digits in the 800 number CAR-RENT) that promote product or ser-
terexchange ; to verify that the call had originated from vice identification and presumably increase
rvice; ! and SR within a subscribed service area, and to customer response. The Network Control
at of compe- JEEEEE  route the call to the local network for com-  Points can also be programmed to route
vice market, : pletion. Because all of the digits in 800 800 Service calls to different destinations

lying princi- [ B numbers had significance for screening and  at different times of day, or to alleviate call
; routing 800 Service calls, subscribers had congestion at one subscriber receiving loca-

no choice of 800 Service numbers, and they tion. Finally, the system’'s data collection

were required to change their 800 numbers capabilities permit AT & T to offer its 800

if they changed their receiving location or Service customers statistical studies con-

mercially in- rgquired different geographic coverage. cerning the volume of calls received at
\ffords busi- : ' In 1981, AT & T implemented a new, different times of day from different geo-
a means of . E  more sophisticated 800 Service routing sys- graphic locations; this information can, of
; or others i . tom that utilized its CCIS system. Under CcOUTSe, assist subscribers in planning their

{ contacting : . this new system, screening and routing in- 500 Service operations.
ices. ; k. formation is not encoded into the 800 num- Since both the Operating Companies and
'5 ber itself. Instead, these functions are per- the other interexchange carriers at present
- ; . formed by Network Control Points, consist-  have neither database 800 number transla-
randum at 2. 3 : ing of a computer and related software, tion systems of their own nor access to AT
that contain 800 Service databases. These & T's CCIS database system for interex-
rief at 18; Op- ) ' Pomts receive 800 numbers transmitted by change 800 service, these carriers must
at 2-3. the Originating Screening Office, and they rely on a modified version of the pre-1981
ents, “800 Ser- xscreen the numbers to make certain that NXX system.}* It is this disadvantage

wingg :::dr;\yu" 15 +-Customers were not required to subscribe to route the 800-NXX calls to the proper interex-
% T Communi- B “nationwide 800 Service; rather, they could change carrier, which then provides the interex-
ary 13, 1984. j K’ choose to subscribe to such service with respect change service necessary to complete the call,
! : . limited geographic areas. relying on the subscriber specific XXXX digits.

. rov- : ® o o To the extent that Operating Company
pinion app! £ 16. Undcr the modified NXX system, the NXX switches have not yet been programmed to ac-

ﬁﬁ: \;‘asdt‘(; . prefixes are assigned by the Operating Compa- complish the six-digit translation necessary to
b

rticularly with
. 552 F.Supp.

- mies to different interexchange carriers. Ex- identify the appropriate interexchange carrier,
thange carrier switches at the originating Oper- AT & T has offered to make its Originating
i ‘ating Company location are programmed to un- Screening offices available for an interim peri-
P dertake the six digit translation necessary to od during which the Bell Operating Companies
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which has prompted the Department to file
its motion.

1I

Those who support the Department of
Justice motion contend that, unless the Op-
erating Companies are enabled to make
available to the interexchange carriers AT
& T's CCIS database,!” the decree's equal
access requirements !® will be violated in
that the Operating Companies will be able
to offer the carriers only an inadequate,
inferior 800 Service system that will not
permit them to compeie effectively with
AT & T. In particular, they claim that the
following defects exist under the current
Plan of Reorganization.

First, under the NXX-system, the Oper-
ating Companies and the interexchange
carriers will be unable to compete with AT
& T for those subscribers who desire ver-
bally significant 800 Service numbers; and,
in any event, use of the NXX system will
require 800 Service subscribers to use dif-
ferent 800 numbers for different interex-
change carriers,'® and for inter-LATA and

are making the necessary adjustments to their
switches. Ohnsorg Affidavit at 10, AT & T Op-
position.

17. The Operating Companies claim that access
to the CCIS database that would be permitted
under the proposed amendment is also justified
because of the substantial role they played in
developing the 800 database system. Operating
Companies’ Support Memorandum at 16, 17.
However, as the Operating Companies recog-
nize, since the effect of granting the present
motion would be to facilitate the provision of

. 800 Service by interexchange carriers who had
no part in developing the system, the Operating
Companies’ argument has force essentially only
if a denial of the requested access will subject
them to liability for violating the decree’s equal
access requirements. Jd. As the Court indi-
cates below, no such violation of the equal ac-
cess provisions exists here.

18. Appendix B of the decree.

19. Because the NXX digits will be used to iden-
tify the various interexchange carriers, a change
in carrier will necessarily result in a change in
the NXX portion of the 800 number. Moreover,
since the interexchange carriers will use the last
four digits (XXXX) of the dialed 800 number
for screening and routing purposes, and since it

is unlikely that they will use identical coding

604 FEDERAL SUPPLEMENT

intra-LATA service.® Second, the NXX
system establishes economic barriers to the
development of effective 800 Service com-
petition, in that the Operating Companies
and the interexchange carriers will be re-
quired to spend significant sums to make
the software modifications necessary to ac-
complish the screening and routing tasks
required for NXX 800 Service.?! Third,
implementation of the NXX system may
subject the Operating Companies to liabili-
ty for failing to provide the non-AT & T
interexchange carriers with “equal access”
as required under section II(B), III(F), and
Appendix B, of the decree.?

In essence, the Department of Justice
and those supporting its position argue
that neither the NXX system nor any other
not founded on AT & T's CCIS database
would be functionally equal to the AT & T
system. While that premise is correct, it
does not end the inquiry. The real ques-
tion here is whether the relegation of the
interexchange carriers to the NXX system
by the Plan of Reorganization violates the

systems for such functions, a change in interex-
change carriers will also result in a change in
the last four digits of the 800 number.

20. That will be so for any subscriber who does
not use inter-LATA and intra-LATA services
from the same interexchange carrier, for the
NXX digits will be carrier-specific. Thus, if a
subscriber uses an interexchange carrier for in-
ter-LATA 800 Service'and an Operating Compa-
ny for intra-LATA 800 Service, the NXX digits
in the numbers assigned by the service provid-
ers will differ. In addition, the last four digits
(XXXX) in the number will also probably dif-
fer, for the reasons explained in note 19, supra.

21. Moreover, it is said, these modifications will
become superfluous as soon as the Operating
Companies have their own 800 Service databas-
es in place. .

22, In this regard, it is claimed that the existence
of a limited number -of NXX prefixes could
raise charges that the Operating Companies are
discriminating in their assignment of the prefix-
es, and that, since AT & T's CCIS database
system permits it to provide greater services
with the 800 numbers forwarded to it by the
Operating Companies, these companies could be
claimed to be providing AT & T with greater

benefits than those enjoyed by the other interex-

change carriers.
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decree, and does so so clearly that the Plan  which not only the Department but also the
NXX should be amended long after it was Operating Companies, the interexchange
o the adopted by the parties and approved by the carriers, and other interested parties had
com- L Court. These issues will now be con- extensive opportunities to comment.
-anies R i . L .
o ro. F sidered. It is upon the basis of these considera-
make % 111 tions that AT & T argues that not only
o . . would it be unfair for the Court to grant
to ac- i There is no question but that both the ) :
K ; . . . the government’s motion and thereby to
tasks . litigants and the public have a strong inter- . o
: N X . . . . . upset the compromise embodied in the
Chird, est in the finality of judgments, including .
S e . Plan, but that such an action would also
may i consent decrees. Finality permits the par- . - . ,
g b . . improperly prejudice AT & T and constitute !
iabili & ties and others to order their present and . s Ty ; |
e , Y. an abuse of discretion.?” Although there is I
& T 2 future conduct on a decree's provisions. . > b
» = . some merit to the AT & T position, there »
cess = Such settled expectations should not be ;i . .
% . - . . . are also substantial countervailing consid-
), and i /¥ lightly disturbed, except in compelling cir- ti
: cumstances similar to those identified in E24ONS:
1stice Rule 60(b), Fed.R.Civ.P.,®® or by courts ex- The unprecedented scope of this case,
wrgue ercising their residual equity jurisdiction which involves the reorganization of the
other with respect to changed conditions# or world’s largest corporation, coupled with
abase otherwise.® It is also relevant to the in- the technical complexity of many of the
[ & T quiry in this particular case that, in its issues involved in the reorganization, nec-
et it comments on the Plan, the Department of essarily created a significantly greater pos-
’ ves- Justice 2 raised no objection of the sort sibility of delayed recognition of prob-
.(13 the now asserted with regard to the Plan’s 800 lems ?* than would be present in the ordi-
stem Service provisions, and that approval of nary case® This consideration is en-
! the that Plan was preceded by more than a hanced by another, related factor. The
s year of adversarial judicial proceedings in technical expertise required for an in-depth
;‘;’ei’; 23. Fed.R.Civ.P. 60(b) provides in relevant part 27. Arizona v. California, 460 U.S. 605, 103 S.Ct.
that: 1382, 75 L.Ed.2d 318 (1983); Ford Motor Co. v.
On motion and upon such terms as are just, United States, 335 U.S. 303, 69 S.Ct. 93, 93 L.Ed.
o does the court may relieve a party or his legal 24 (1948); United States v. Swift & Co., 286 U.S.
-rvices representative from a final judgment, order, 106, 52 S.Ct. 460, 76 L.Ed. 999 (1932).
;)r the or proceeding for the following reasons: (1)
s, if a mistake, inadvertence, surprise, or excusable 38 Moreover, as the Court has stated many
for in- . neglect; (2) newly discovered evidence which times, because of the vastness and complexity of
‘ompa- by due diligence could not have been discov- the problems, the decree in this case, unlike
digits . ;reld 15"9(:;)"1 e(;ofmo;e( f(;lr 3‘ nc;:r tna:_ um‘ifr some other judgments, must be interpreted and
yrovid- u'e \ d' . t) jraud twhe t er .c)reto ore de- enforced not only in accordance with its literal
- digits nominated Inirinsic Or exirinsic), misrepre- terms but also in conformity with its principal
ly dif sentation, or other misconduct of an adverse purposes. Sce generally, United States v. West
supra. parly: l(l:l t'}’)g:dg':fs‘;:j "‘r’e‘féag"}‘:r’“gi_ ern Electric Co., 592 F.Supp. 846 (D.D.C.1984).
. - .charged, or a prior judgment upon which it is ) .
ns will ..based has been reversed or otherwise vacated 29. The lengthy public review and comment pro-
:rating or it is no longer equitable that the judgment cedure, ordered by the Court in accordance with
atabas- should have prospective application; or (o) the requirements of the Antitrust Penalties and
any other reason justifying relief from the Procedures Act (commonly known as the Tun-
. operation of the judgment. ney Act), 15 U.S.C. §§ 16(b)~(h), undoubtedly
istence " 24, United States v. Swift & Co., 286 U.S. 106 mitigated this problem sorpcwhal. However,
could 109, 52 S.Ct. 460, 76 L.Ed 999(19'32) ' for the reasons discussed infra, it cannot be
ies are ’ e " ) concluded that the public review and comment
prefix- g 25. See EEOC v. Safeway Stores, Inc., 611 F.2d period could or did totally eliminate the possi-
tabase ; : 795, 799 (10th Cir.1979). bility that significant defects would remain un-
ervices k- . . detected.
B 26, See Department of Justice Response to Public
;Comments on the Plan of Reorganization
-(March 24, 1983).




i
»
!
]

322 604 FEDERAL SUPPLEMENT

evaluation of the terms of the Plan was
necessarily disproportionately concentrated
in the hands of AT & T 3 which drafted the
Plan and whose personnel, more than those
of any other entity, were intimately famil-
iar with the operations of the Bell System
as a whole. It is for reasons such as these
that the standards for modification must be
more flexible than would ordinarily be
true.?!

The decisions cited by AT & T (see note
27, supra) are not directly applicable for
yet another reason. All of those cases
dealt with decrees, the terms of which were
constrained only by applicable law and the
court’s discretion. Here, by contrast, the
parties have proceeded in two stages. The
initial decree negotiated by the parties and
approved by the Court was, indeed, a care-
fully crafted compromise. However, the
Plan was a subordinate agreement provid-
ing for the detailed implementation of the
more general principles of the decree, and
it was not to be inconsistent with the de-
cree.3?

[11 For these reasons, the Court con-
cludes that it has the power to order modi-
fications to the Plan of Reorganization to
remedy inconsistencies between the Plan
and-the decree. However, in passing upon
requests to amend the Plan, the Court does
not write on a slate as clean as that which
it had before it when the Plan was first
submitted for its approval. To put it an-
other way, a party claiming an inconsisten-
cy between the decree and the Plan after
the Plan has been approved has a substan-

30. To be sure, the Department of Justice had
retained its own technical experts, and the inter-
venors also undoubtedly employed expert per-
sonnel. Nevertheless, it does not seem unrea-
sonable to conclude that the AT & T technical
staff, who were intimately involved both in the
operation of the Bell System and in the prepara-
tion of the Plan of Reorganization, had a greater
opportunity to familiarize themselves with the
many details of the Plan and the technical con-
siderations it involved than anyone else.

31. Several of the grounds for modifying a judg-
ment provided by Fed.R.Civ.P. 60(b) would just-
ify such subsequent alterations of the Plan.
Given the complexity of that Plan, the Depart-
ment's failure to identify initially the defects
now alleged to exist with respect to 800 Service

tially higher burden than it would have had
prior to such approval. That burden is
increased if the issue under consideration is
one that was apparent but was not, for
whatever reason, addressed before the
Plan was finally approved. It is on the
basis of this standard that the Court now
considers the Department’s substantive
claims.

Iv

First. It is not seriously disputed that
the NXX system, which is functionally sim-
ilar to the 800 Service system employed by
AT & T until 1981, will permit the interex-
change carriers to provide an 800 Service
with a level of signal quality equivalent to
that provided by AT & T. That system will
permit up to 583 interexchange carriers to
provide the Service to a total of twenty
times as many customers as those present-
ly served by AT & T.¥ It is true, of
course, that implementation of the NXX
plan will require the Operating Companies
to acquire increased switching capability to
enable them to perform the six-digit trans-
lation necessary to sort 800 Service calls
and forward them to the appropriate inte-
rexchange carrier. However, it appears
that such modifications were to have been
made by September, 1984, and, in any
event, AT & T has offered to make its
Originating Screening Offices available to
Bell Operating Companies in those situa-
tions where modifications have not - yet
been effected.®

could conceivably be characterized as “mistake,
inadvertence, surprise, or excusable neglect”
(Fed.R.Civ.P. 60(bX1)), or alternatively as con-
stituting an “other reason justifying relief from
the operation of the judgment." Fed.R.Civ.P.

60(b)(6).
32. 569 F.Supp. at 1120.
33. AT & T Opposition at 21.

34. AT & T Opposition, Ohnsorg Affidavit at 10.
Because Originating Screening Offices do not
exist. in every LATA, it is possible that some
Operating Companies temporarily relying on
the use of an Originating Screening Office will
be required to perform inter-LATA communica-
tions to contact the closest Originating Screen-
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-The Court therefore concludes that the
NXX system is capable of providing a tech-
nologically viable alternative 800 Service
system that can be used by the interex-
change carriers during the period in which
they and the Bell Operating Companies
lack their own databases.

& Second. An Operating Company will not
be in violation of the decree’s equal access
provisions merely because during an inter-
im period the interexchange carriers will
lack AT & T's ability to perform a database
translation of an 800 Service number for-
warded by such a company. The Operat-
ing Companies will be providing to AT & T
and to the various interexchange carriers
information identical as to type and signal
quality—i.e., the dialed 800 number. To be
sure, only AT & T currently possesses the
technology to perform more advanced 800
Service operations upon the receipt of the
800 number, but this does not alter the fact
that the Operating Companies will be pro-
viding all interexchange carriers with iden-
tical information at an identical quality lev-
el. ‘That is what the equal access provi-
sions of the decree require, and that is all
they require in this context. These provi-
sions -do not require the Operating Compa-
nies to employ interexchange access tech-
nology possessed by AT & T—or by any
other interexchange carrier—to compen-
sate for.lack of such capabilities by other
_ interexchange carriers. Indeed, were the
k- Qperating Companies to do so, they might
' conceivably be charged with violating sec-
. tion TI(DX1) of the decree, which prohibits

" . See Department of Justice Memo-
f: ~randum at 13-14. In such cases the Court will
E I&Jcntcnain specific requests for temporary waiv-
. “1ers of the decree’s prohibition on Operatirg
; "-!Company provision of interexchange services
: 4'i<for.thc purpose of providing 800 Service only,
f:and only until such time as the petitioning com-
i 1pany has (1) developed its own six-digit transla-
i Aq»'lion capability or (2) implemented its own data-
f “base system. : '

BT

35...For ‘that reason, the Department's proposed
. amendment to the Plan of Reorganization might
. “violate the terms of the decree. As both AT & T
1 ét'(l\'l‘ & T Reply at 19-20) and several of the other
. interexchange carricrs (see, e.g, Sprint at 7)

Cite as 604 F.Supp. 316 (198S5)

them from providing interexchange servic-
es. 3

The Department also makes the related
point that the Operating Companies’ role in
assigning NXX prefixes may leave them
open to charges that they are discrimina-
ting among interexchange carriers. How-
ever, this objection is at this time entirely
speculative. If the Operating Companies
do discriminate in this manner, the problem
can adequately be dealt with under the
decree’s enforcement provisions.3¢

Third. Although it is undoubtedly true
that the lack of 800 database technology
will force the Operating Companies and the
interexchange carriers to incur some ex-
penditures, this does not, by itself, provide
a basis for amending the Plan of Reorgani-
zation. None of the supporters of the De-
partment’s motion has asserted either (1)
that the cost of the interexchange carriers
of developing their own database (or alter-
native 800) systems will be prohibitive and
thus entirely frustrate entry into the 800
Service field during the interim period (see
Part V, infra), or (2) that a delay in the
availability of competitive interexchange
carrier 800 Service during that period will
preclude effective 800 Service competition
thereafter. The effect of a denial of the
government’s motion will simply be to re-
quire the interexchange carriers to weigh
the economic costs and benefits of offering
800 Service at all, or of offering it before
or after they or the Operating Companies
have developed and deployed their own da-
tabase systems.” No purpose of the de-

have observed, that amendment to the Plan
would raise the danger that the Operating Com-
panies could use the capacity, information, and
functions they acquired as a consequence of the
amendment improperly to provide interex-
change services.

36. See sections §§ VII, VII(I) of the decree.

37. Thus, to the extent that the use of the interim
NXX plan would require the interexchange car-
riers to make investments in equipment or soft-
ware that would become superfluous within two
or three years, it will be up to them to deter-
mine whether it is commercially desirable to
incur such costs.
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cree will be frustrated if the interexchange
carriers must undertake such cost-benefit
analyses.

Indeed, such cost-benefit analysis by the
interexchange carriers in deciding whether,
where, when, and how to offer various
sorts of interexchange service is precisely
what is contemplated by the decree. As
the Court indicated when it rejected the
argument that the Plan of Reorganization
should be amended to provide that 800 Ser-
vice directory assistance should be ‘as-
signed to the Operating Companies (there-
by affording the interexchange carriers ac-
cess to this information), it is not the pur-
pose of the decree either to punish AT & T
or to compensate for the interexchange car-
riers’ economic and technological deficien-
cies of the interexchange carriers by grant-
ing them free access to AT & T technology,
equipment, and information.3® The theory
of the decree is that equal access will per-
mit various interexchange carriers to com-
pete as they choose in the interexchange
markets by developing their own technolo-
gy and marketing strategy, with the public
benefitting from the resulting technological
innovation and choice of services. The pur-
pose of the decree in this regard is thus a
limited one: to remove barriers to entry
and to create a truly competitive environ-
ment for interexchange services. It is not
the artificial creation of competition by en-
abling the interexchange carriers to share
AT & T's interexchange capabilities and
facilities to which they ‘are not otherwise

38. See 569 F.Supp. at 1102.
39. See note 35, supra.

40. Bell Operating Compames Reply at 26; AT &
T Reply at 21.

41. Indeed, it should be noted in this regard that
the interexchange carriers and the Operating
Companies disagree over the method that
should be used to select the three additional
interexchange carriers. GTE Sprint proposes
an assertedly neutral test based on the compet-
ing interexchange carriers’ existing areas of geo-
graphic coverage (GTE Sprint Comment at 2).
However, this test would likely favor more es-
tablished interexchange carriers at the expense

of less established ones, a result hardly consist-
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entitled. If the interexchange -carriers
wish to fulfill the decree’s promise of flour-
ishing interexchange competition, it will be
up to them to make the necessary financial
investments and to develop the appropriate
technology.

A

In any event, the database plan proposed
by the Department of Justice constitutes a
problematic alternative. To begin with, as
noted above, that plan may itself be in
some conflict with the decree by permitting
the Operating Companies to provide inte-
rexchange services.*

The Department’s proposal is also flawed
on broader grounds. Given the present
capabilities of the Operating Companies
and of the AT & T CCIS system, it appears
that, at least initially, only three interex-
change carriers in addition to AT & T could
provide 800 Service using that system.%
Thus, at least in the short run, that propos-
al will hardly provide equal access in the
sense that all interexchange carriers will be
able to compete on an equal basis with AT
& T4

Moreover, even if the system could be
modified to accommodate more interex-
change carriers, as the Department and the
Operating Companies contend, the necessi-
ty for such modifications raises significant
problems of timing and enforcement. If,
as is asserted, the Operating Companies
are able to develop their own database sys-

ent with any reasonable notion of equal access.
A truly random selection scheme such as that
suggested by the Operating Companies (Reply at
26) might be more consistent with the equal
access requirement, but it might fail 10 select
viable competitors to AT & T, or to select inte-
rexchange carriers who provide 800 Service of
broad geographic scope, with tne result that
meaningful competition with AT & T would not
be established. Possibly a workable third selec-
tion scheme, combining elements of these two,
could be developed. Nevertheless, the forego-
ing discussion establishes the essential point:
any selection scheme runs the dual -risks of
being unworkable from the standpoint of pro-
viding effective competition for AT & T or of
violating the equal access requirement.
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tems within two years,*? thereby at that
point mooting the entire 800 Service contro-
versy, it makes little practical sense to re-
quire the adoption of a plan which by any
measure cannot itself be fully implemented
until shortly before the time when it will
become irrelevant. The Operating Compa-
nies believe that the modifications neces-
sary for implementation of the Department
of Justice plan could be made within a year
(Bell Operating Companies’ Reply at 26 n.
14), while AT & T contends that such modi-
fications would take considerably longer.
(AT & T Opposition, Ohnsorg Affidavit at
2.) % Either way, the current problem is
clearly only an interim one.

The relatively short time “period during
which the database plan would be opera-
tional also raises significant problems of
enforcement: inasmuch as the necessary
modifications of the equipment and the
software to provide access to the CCIS
system to entities other than AT & T would
be under AT & T’s control, the question
whether these modifications were being im-
plemented as rapidly and as effectively as
possible would necessarily be largely sub-
¥ jective. Given that fundamental fact, it
L. would be difficult for the interested parties
:  to raise, and for the Court to decide, mo-
. tions to compel compliance sufficiently
. quickly for the entire process to be of
3 sxgmficant practlcal value.

[2] 1In sum, numerous considerations of
P policy -and practicality militate against
E: granting the Department’s motion with re-
i spect to the use by the Operating Compa-
$' nies of AT & T's CCIS facilities, and that
3 ; portion of the government’s motion is ac-
. cordmgly denied.

¥ Opemtmg Company Reply Handler Affidavit
43. “As the government aptly observes, “it is not

_“lear that the disagreement can be resolved on
-7' thc basis of the filings made to date.” Reply

- "See Department of Justice Reply Brief at
24-26 see also note 43, supra.
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VI

As the foregoing discussion indicates,
the asserted ability of the Operating Com-
panies to deploy their own database system
within a relatively brief period of time con-
stitutes a factor in the Court’s decision to
deny the major portion of the Department’s
motion. The Operating Companies claim
that to enable them to effect such deploy-
ment-in the most effective manner, AT & T
should be required to furnish them the
existing 800 database source codes and re-
lated documentation and, temporarily, with
“seed personnel.” 4

Under the Plan of Reorganization, the
Operating Companies are given the rights
to “obtain from Western Electric CCIS,
STP and NCP hardware and software, in-
cluding ‘know how’ and existing applica-
tions software associated with related oper-
ations systems, for the provision of any
services they are authorized to provide un-
der the Decree.” ¥ This provision does
not, in terms or in purpose, require AT & T
to provide the Operating Companies with
existing source codes and related documen-
tation for its CCIS 800 database system.
Moreover, as far as an amendment of the
Plan to require AT & T to provide the
Operating Companies with such informa-
tion is concerned, it would be inappropriate
for the reasons elaborated above.. The Op-
erating Companies are entitled under the
Plan to obtain from AT & T the hardware,
software, and know-how necessary to de-
velop their own database systems; they are
not entitled to replicate AT & T’s existing
system by simple use of AT & T’s data-
base.

What the Plan envisions is that the Oper-
ating Companies, once provided with the
necessary equipment and know-how, will

45. Operating Companies’ Support Memorandum
at 24. The Department of Justice, while not
explicitly taking a position as to what the Plan
presently requires, has moved to amend the
Plan so as to reflect the Operating Companies’
understanding with respect to the source codes
and related documentation. Department of Jus-
tice Motion at 2.

46. Plan of Reorganization at 26 note 36.
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develop their own database system—a sys-
tem which may be similar to AT & T's or
which may be different. This approach is
not only consistent with the language of
the Plan; it is also consistent with the
decree’s goal of establishing the Operating
Companies as entities that are truly inde-
pendent of AT & T4 Accordingly, the
motion is denied with respect to the provi-
sion of source codes and related documen-
tation.®®* However, AT & T shall furnish to
the Operating Companies, upon their re-
quest, the hardware, software, and know-
how necessary for the development of their
own database system and, if the Operating
Companies experience problems in that re-
gard they, or others, may return to the
Court for appropriate relief.

Finally, as noted, the Operating Compa-
nies also request the assignment of AT & T
“seed personnel.” Under the terms of the
Plan provision cited above, AT & T is obli-
gated to provide the Operating Companies
with the know-how required to develop
their own databases. Most of this know-
how will presumably consist of technical
papers and other training materials, but it
is conceivable that some of this information
can effectively be made available only by
means of the temporary assignment of
“seed personnel.” However, it would be
inappropriate to order the temporary as-
signment of such personnel absent a mo-
tion based upon a clear showing that the
assignment is necessary to effectuate the
terms of the Plan. No such motion has
been filed and no such showing has been

made, and the Operating Companies’ re-

quest is therefore denied.

47. United States v. AT & T, 552 F.Supp. at 226
230.

48. The denial of the Department's motion to

modify the plan is warranted not only the mer-

Steve W. GARST and Neema A.
Garst, Plaintiffs,

v.

STOCO, INC., d/b/a Mountain View Gen-
eral Hospital; Carl T. Beck; James
Zini; Nicholas J. Piediscalzi; Tom Is-
bell; Carolyn Wilson; Tom Webb; and
Josephine Hart, Defendants.

No. LR-C-83-564.

United States District Court,
E.D. Arkansas, W.D.

Jan. 9, 1985.

Two physicians brought action against
hospital and its employees alleging viola-
tions of federal antitrust law, civil rights,
and state law. Hospital and its employees
moved for partial summary judgment. The
District Court, Eisele, Chief Judge, held
that: (1) health systems agency was type
of governmental body to be afforded com-
plete protection from antitrust liability un-
der Noerr-Pennington doctrine; (2) hospi-
tal and its employees could not be held
liable under federal antitrust law for oppos-
ing before health systems agency the phy-
sicians’ application for certificate of need;
and (3) state’s requirement that hospital
have some form of bylaws did not make
hospital’s refusal to restore staff privileges
and issuance of formal reprimand to one of

the physicians state action for purpose of .

section 1983.
Motion granted.

1. Federal Civil Procedure <2464

Motions for summary judgment are”
particularly disfavored in antitrust actions |
because motive and intent are so important,
and proof is often in hands of defendants.

its, but also because the Department has failed 4
to carry its “substantially higher burden” of
establishing the necessity for the proposed;.

change. Sece Part III, supra.
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Floyd Andrew Jensen (Bar No. 1672)
RAY, QUINNEY & NEBEKER

79 8. Main St., Suita 700

P.O. Box 45385

Salt Lake City, Utah 84145-0385
Telephone: (801) 532-1500

Attorneys for Plaintff

IN THE UNTTED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

DATABASE SERVICE .
MANAGEMENT, INC,, AFFIDAVIT OF RONALD
a New Jersey Corporation, CONNERS

Plaintiff, Civil No, 2:96 CV 0188C

v.

BEEHIVE TELEPHONE COMPANY,
INC.,
a Utah Corporation,

Defendart.

Judge Bruce R. Jenkins

State of New Jersey )
County of Somerset ) >

RONALD CONNERS, being first duly sworn, deposes and says:

1. I am over tha age of 21 and make this statement on the basis of my
personal knowlege, to which I would teatify if called and gsworn to do =o.

2. I am employed by Bell Communications Research, Inc. (“Bellcore™
in the position of Director. As such, I am in charge of the North Amarican
Numbering Plan Administration (*"NANFPA").

S The NANPA iz a function provided by Bellcare, which is currently
jointly owned by the seven Bell Operating Companies (“BOCs”).

4, Prior to 1993, one of the functions of NANPA was to adminmister the

assignment of 800 NXX codes in the United States.




5. Bellcore’s authority to administer the assignment and allocation of
800 NXX codes derives from the Plan of Reorganization and the Modified Final
Judgment, United States vy, AT&T.. 552 F. Supp. 131 (D.D.C .1982) (amendiment #
33).

6. Between 1986 and 1993, “800™ numbers were assigned to exchange
and interexchange carriers under a program known as the “interim 800 NXX
plan.” Under that plan, the “NXX" portion of an 800 numbe~ (dialed in the pattern
1-800-NXX-XXXX) was used to identify the carrier to which an 800 number c¢ail
should be routed. Accordingly, 800 numbers could only be assigned in blocks of
10,000 numbers each. each such block consisting of all numbers with 8 unique
NXX prefix.

7. The interim 800 NXX plan was intended to be temporary, pending the
development of a databage gystem that would permit number portability, i.e. a
system in which an 800 number subscriber could change carriers without having
to change the 800 number, Under the database system, the database would
contain information identifying the subscriber’s carrier, so that when a call to
that 800 number is made, the database would be queried and the call routed to the
appropriate carrier,

8. Beginning in 1986, Bellcore accepted requests for assipnment of 800
numbers under the interima 800 NXX plan, pursuant to guidelines thet were
provided to prospective applicants. Attached hereto ag Exhibit “A” i8 a true and
complete copy of 8 Bellcore Letter describing the interim 800 NXX plap and the
guidelines by which 800 numbers were assigned under that plan.

9. All carriers which applied for assignment of 800 numbers under the
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interim 800 NXX plan were required to abide by the guidelines set forth in Exhibit
B.

10. Afier diligent search, no record of an application for an assignment
of 800 numbers to Beehive Telephone Company has been found; however, the only
way in which such numbers would have been assigned to Beehive was pursuant

to the guidelines set forth in Exhibit A.

Further Affiant saith not,
Dated this &/ day of March, 1997.

(D G

Ronald Conners

st
Subscribed and sworn to before me this A day of March, 1986.

Lw}éz, Fnon

Resgiding at:
My commissgion expires:
NANCY K FEARS

. NOTARY PUBLIC OF NEW JERSEY
MY COMMISSION EXPIRES FEB. 21, 2002



Certificate of Service

I hereby certify that on this@{{¥' day of March, 1997, I caused a copy of the
foregoing AFFIDAVIT OF RONALD CONNERS to be hand delivered to the

following:

Alan L. Smith
31 L Street, No. 107
Salt Lake City, Utah 84103

and to be mailed by United States mail, postage prepaid, to

David R. Irvine
124 South 600 East, Suite 100
Salt Lake City, Utah 84102 )

Janet 1. Jenson

WILLIAMS & JENSEN
1155 21st St., N.W., Suite 300
Washington, D.C. 20036
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Latisr Number Type . Date
AL-85/12~-055 Advisory Letter December 30, 1985
Tiie 800 NXX Code Assignment Guidelines For Use Project Numear(s)
With The Interim 800 NXX Plan N1104 422404
Ralated Documents Distribution List Codets) NWOO1, NPO18, NP022,
TA-NPL-000302 ' NS001, RVQ13, RV014, RV0O2
To:
Assistant Vice President -~ Network Planning
Enutied Companiss
Unrestricted
From:
Assistant Vice President - Network Program Management
Abstract -
Provides 800 NXX code assignment guidelines for multiple carrier
800 Service access with the interim 800 NXX plan.
e AR R N |

Bell Communications Research, Inc. (Bellcore) acting in its
capacity as administrator of the North American Numbering Plan
{NANP) issues this Advisory Letter to establish guidelines for the
assignment of 800 NXX codes to exchange and interexchange carriers
under the interim 800 NXX plan. This letter is a follow-up to
TA-NPL-000302 which was distributed to the industry in July, 198S.
The resultant industry comments are appreciated and have been
given consideration in the formulation of the attached assignment
: guidelines.

As indicated in the earlier TA, the establishment of the assignment
guidelines and the actual code assignment are predicated on the
implementation of the interim 800 NXX plan capability in exchange
carriers' territories. For the purposes of this advisory letter
the term "interim” is defined as the intervening time until the BOC
800 databases are implemented in a defined geographical area. At
that time, the interim 800 NXX plan will be abolished in that area,
and the 800 numbers within the assigned carrier specific NXX codes
will be incorporated into the BOCs' databases. The BOC database
technology will have the ability to perform the 10 digit carrier
identification function from memory rather than perform a 6 digit
translation of the 800 NXX.

The attached document is organized to provide a brief background on
the interim 800 NXX plan, provide a status of the existing NXX
codes assigned, the assignment guidelines, procedures for

e T = — —————
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800 NXX Code Assignment Guidelines For Use With The Interim 800 NXX Pla;

carriers to follow in requesting code assignments, and a section
on transitioning from the interim 800 NXX plan to the BOC
databases. The gquantity of NXX codes assigned to an individual
carrier will be based on the algorithm explained in the
assignment guidelines. Written requests for NXX code assignments
will be accepted beginning January 6, 1986.

A suggestion has been received that the line numbers associated
with the NXX codes be administered or assigned by a central
organization. It was felt that this would facilitate transition
to the database plan. While we believe thils suggestion has
merit, in our view, this subject is beyond the scope of the 800
NXX assignment guidelines, and we, therefore, have recommended
that the subject be referred to the Ordering and Billing Forum
(OBF) for study.

The assignment of NXX codes under the interim B00 NXX plan is
applicable to exchange and interexchange carriers in the United
States. These guidelines do not affect the existing NXX assign-
ment procedures in effect for Canada and other NANP off-shore
points. In the event that multiple carrier 800 Service is
required in these territories, the attached guidelines will be
reviewed and adapted for use in these territories.

Questions regarcding the interim 800 NXX plan assignment
guidelines may be directed to Ken Sussman on (201) 740-4592.

. J. Finn
Assistant Vice President
Network Program Management

Attachment
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ATTACHMENT

800 NXX Code Assignment Guidelines

Background

As indicated in TA-NPL-000302, on January 9, 1985 the U.S.
District Court for the District of Columbia ruled on the
issue of whether AT&T's database system should be made
available to the Operating Telephone Companies (OTCs) on a
temporary basis as a means of enabling other interexchange
carriers to operate an "800 Service" system. In summary,
the Court denied the interim use of the AT&T database
facility by the OTCs, stating that the 800 NXX system is
capable of providing a technologically viable alternative
system that can be used by the interexchange carriers. The
decision of the Court refers to the 800 NXX plan as an
interim technical method of providing multiple interexchange
carrier 800 Service access. When such access is offered by
the OTCs, it will be necessary for 800 NXXs to be tempo-
rarily allocated to exchange and interexchange carriers
requesting an assignment.

For the purpose of administering the allocation of 800 NXXs,
it is assumed that the interim method used to determine the
carrier identification for routing and billing purposes will
be to translate the 800 NXX portion of the B00 NXX-XXXX
number and route to interexchange carriers based on the NXX.
This interim method will be discontinued as the 800 Service
databases are implemented by the BOCs. Implementation is
expected to be accomplished on a phased basis. In other
words, BOCs will not activate zll databases across the
‘country simultaneously. 800 Service is defined, for the
purposes of these guidelines, as a reverse billed service
offered to the public where the originator is not charged
for the call.

1.1 Present Status Of 800 NXX Assignments

Presently., there are 181 NXX codes assigned in the ATSET
database which are used to identify existing 800
Service lines 1in the United States provided by the OTCs
and AT&T. These NXX codes are "open" - which means
that line numbers (XXXX) are assigned within these

-+

In this document, the term Operating Telephone Companies

(OTCs) 1s used to refer to all local exchange carriers.
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codes when an OTC or AT&T 800 Service is ordered. As_ a
matter of information, the present average fill level
of the open codes is in the range of 25-30 percent.

The reascon for the large quantity of NXX codes
currently open stems from a change in the past practice
of assigning one or more NXXs to an NPA to facilitate
routing translations. This routing method vas used
prior to the development of the database technology.
Although the practice has been abdicated with the
implementation of the database technology, it was
decided to leave the codes open thereby avoiding the
change of existing customer 800 Service numbers.

2.0 Interim 800 NXX Plan Assignment Guidelines

2.1

Moratorium

In order to allocate 800 NXX codes in an impartial
manner, Bellcore declares a moratorium on the
assignment of new line numbers (XXXX) within the total
complement of NXX codes presently open in the ATET
database. The moratorium on new line number (XXXX)
assignments will become effective coincident with the
the first interim 800 NXX plan access arrangement
provided through an OTC or by January 31, 1986,
whichever occurs first. It is not the intention of
this provision to force a numbering change on any
existing customer. A total of 18 special purpose codes
[16 allocated to RCC Paging Systems, 1 for Directory
Assistance (53535), 1 for Impaired Hearing (8553)], are
not included in the moratorium. Bellcore will continue
to assign the line numbers associated with 555, and
855.

800 NXX Code Allocations

Single or multiple NXX codes will be initially
allocated by Bellcore to each interested carrier. The
maximum number of NXX codes which may be allocated to a
carrier will be based on the guantity of 800 Service
numbers added by the carrier in the last calendar year
or, in those cases where historical data are not
available, by reasonable carrier forecasts of annual
number reguirements. One NXX code will be allocated
per 7000 numbers required. This fill level should
provide ample adminlstrative spare for purposes such
as numbers on intercept, orders in progress, etc. 800
NXX codes are a limited resource which must provide

+ Fill level is defined as the average percent of line numbers
assigned within open NXX codes based on a capacity of 10,000
line numbers per code.
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present and future numbering capabilities for all of
the North American Numbering Plan (NANP) which includes
Canada and offshore points. The f£fill level concept has
been an accepted practice which has been followed with
the 800 SAC and other code resources of the NANP to
assure that codes are being utilized to the maximum
extent possible. In addition to the U.S. mainland,
Canada and offshore points also must have a share of
the 800 NXX code universe to satisfy their needs. It
has been a long standing practice in the NANP that a
predetermined fill level of 80 percent be achieved
before additional 800 NXX codes would be allocated to a
territory. This is to assure that adegquate NXXs are
available for the needs of the industry for present as
well as future applications. The fill level set for
carriers -is merely an extension of this long standing
practice in an era where the quantity of carriers
requesting NXX code assignment is uncertain. The 70
percent level was selected to assist new carriers in
establishing their service by allowing greater
numbering flexibility. If, however, the 70 percent
fill level proves to be too conservative with respect
to the guantity of carriers requesting NXX code
assignments, Bellcore will revisit the subject in 6
months to determine if a lower fill level is more
practical.

2.2.1 For the OTCs and AT&T, the appropriate
calculated code allocation will be made from the
present complement of NXX codes open in the ATe&T
database. The allocated codes will be used for
the assignment of new line numbers, and the
moratorium will only apply to the remainder of
the codes open in the database. Upon request,
additional 800 NXX codes from the unassigned NXX
code complement, i.e., codes beyondé the 181 NXX
codes included in the moratorium, may be
allocated to OTCs for the provisioning ©f new
intralLATA 800 Services.

2.2.2 For other carriers, new NXX codes will be
allocated from the unassigned NXX code
complement.

2.2.3 The N1l codes (211 through 911) are not
assignable because of the possible dialing
confusion which may result with their use.

The assignment of such codes will be needed to technically
permit the identification and separation of intraLATA only




2.3 Cholice of 800 NXX Codes

As a result of the responses to TA-NPL 000302, the
following is the preferred method of assigning the
actual NXX codes to carriers once the quantity of codes
to be allocated has been determined:

Exchange and interexchange carriers may reguest
their choice of NXX codes from the unassigned
complement. The carriers will make a formal
written request to Bellcore, as provided 1in
paragraph 2.4.1, specifying the code(s) of their
choice. 1If two carriers request the same code
simultanecusly, the tie will be broken by a
lottery. Simultanecus is defined as a written
request being received by Bellcore on the same
day. This provision will apply to the initial and
all subsegquent NXX code(s) allocated to carriers.

2.32.1 The NXX(s) is not permanently allocated to
an exchange or interexchange carriers, and
no proprietary right is implied or intended
with respect to the allocated NXX(s).

2.3.2 Duplication of 800 number assignments is
not permitted. Each customer of 800
Service regardless of the carrier must have
a unigue 800 number.

2.3.3 Additional codes over and above the initial
complement may be allocated to a carrier,
provided that the carrier can demonstrate a
£fill level of 70 percent of the code or
codes already allocated.

2.3.4 In the case of AT&T's initial and
subsequent code allocations, ATET will
select their appropriate code allocation
from the NXX complement presently open in
the AT&T database.

2.4 Administrative Procedures for Requesting 800 NXX code
assignments

2.4.1 NXX codes may be allocated to exchange
and/or interexchange carriers who plan to
offer 800 Service. Written regquests for
800 NXX codes(s) should be sent on company
letterhead to Bellcore at the following
address:
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Bellcore 800 NXX Code Administrator
290 West Mt. Pleasant Avenue

Room 1B230

Livingston, NJ 07039

Bellcore will send a written confirmaticn
within 10 working days after the code
assignments have been made.

In the case of an interexchange carrier, an
access arrangement for the interim 800 NXX
plan should be negotiated with an OTC
before initiating the NXX code request to
Bellceore.

Written reguests should include the exact
corporate name and address, & contact name
and telephone number, the service date the
NXXs are planned to be activated (a minimum
of 60 days lead time is requested for
publication and notification purposes). the
name of the OTC which is to provide the
access arrangement and the Access Customer
Name Abbreviation (ACNA)} code and the
Carrier Identification Code (CIC). The
ACNA and CIC are needed to insure proper
carrier identification.

A carrier preference for specific NXX codes
should be included in the written regquest
along with the rationale supporting the
gquantity of codes regquested. (Paragraph
2.2 of these guidelines provides the
algeorithm for calc¢ulating the NXX
quantity). In order to expedite the
assignment process in the event that the
carrier's NXX preference is not available,
the carrier should specify alternative
choices of NXXs in their order of
preference. If alternative NXXs are not
listed and the preferred NXXs are not
available, the carrier will be asked to
provide another choice. If no choice is
indicated, Bellcore will assign the codes
on a2 random basis.

It is planned to publish the list of
assigned 800 NXXs, appropriate carrier
identification information and the expected
service date 1n the Bellcore Local Exchange
Routing Guide (LERG).

G i
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3.0 Introduction of BOC 800 Service Databases

3.1

As long as the interim 800 NXX plan is in effect in a
BOC territory, individual exchange and ipterexchange
carriers are free to assign line numbers within the
code(s) allocated to the respective carriers. It is
each carrier's responsibility to maintain up-to-date
number assignment records. These records are required
to facilitate their inclusion in the BOC databases when

implemented.

When an individual BOC 800 Service database is
established, all existing 800 Service records will be
entered in that darabase. The technical capability
will then.exist for customers to change carriers within
the territory served by that database. The carrier
identification function can now be performed by that
database and will no longer require a 6 digit
translation as is performed with the interim 800 NXX
plan. However, as long as the interim 800 NXX plan is
in effect any place in the country, new number
assignments must be made by carriers within the
respective NXXs assigned to those individual carriers.

Once a BOC 800 Service database 1is implemented in a BOC
territory, the customer may retain the number assigned
and designate the carrier of choice within that BOC
territory. This provision does not infer a proprietary
right with respect to the customer assigned number.

Use of the number may continue as long as the customer
purchases the service.

When the database access is activated natiomnally, all
exchange and interexchange carriers will have the
ability to utilize unassigned line numbers within all
open 800 NXX codes.

It is anticipated that prior to complete national
database access, a centralized line number assignment
system will be capable of assuming responsibility for
line number assignments.

+ If the OBF decides 10 digit administration should be done
centrally, the carriers would notify a central organization
with their requirements for additional XXXX line number
assignments.
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IN THE UNITED STATES DISTRICT COURT . '_\, R
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FOR THE DISTRICT OF UTAH, CENTRAL DIVISION--- -
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BEEHIVE TELEPHONE COMPANY,

DATABASE SERVICE )
MANAGEMENT, INC., a New Jersey ) RAM LN
v . . = -
corporation, ; Civil No. 2:96-CV-188]) ULt 7 1998
Plaintiff, ) Y NFBRKL
) ORDER
vs )
)
)
)
)

Defendant.
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The plaintiff, Database Service Management, Inc. ("DSMI"), commenced the instant
action against Beehive Telephone Company, Inc. ("Beehive") on March 1, 1996. On June 6-7,
1996, Beehive answered, counterclaimed, and filed a Motion for Temporary Restraining Order
and Preliminary Injunction, which was heard by this Court on June 13, 1996. At that time, the
Court ordered that DSMI restore service to Beehive on 56 toll-free telephone numbers which
had been disconnected beginning May 29, 1996, and that DSMI hold up to 10,000 additional
toll-free numbers pending further order of the Court.

The parties filed additional motions concerning the counterclaim and its amendment,
and the court conducted a series of status conferences concerning this matter, both in an effort
to resolve the form of written order embodying the preliminary relief granted in June 1996,
and to determine what issues remained to be decided.

On March 2, 1998, commencing at 9:30 a.m., the Court held another status conference

in this case. The status conference was convened by the Court pursuant to Fed. R. Civ. P16,

s(;annad__i‘[_ Faxed __é Not Faxed




with notice to counsel, for the purpose of considering and ruling upon the matters pending in
this proceeding. Floyd A. Jensen appeared on behalf of DSMI, and Alan L. Smith appeared
on behalf of Beehive. Prior to the hearing, the Court had thoroughly reviewed the file in this
case, and considered all prior written submissions of the parties, as well as the factual
representations, evidentiary presentations and oral arguments of counsel. After discussion with
counsel, the Court concluded that no issues remained that are appropriate for adjudication in
this forum; DSMI's claim for payment had been satisfied by the payment actually made. and
additional issues raised by Beehive's amended counterclaim are more appropriately determined
by the FCC.

An additional hearing respecting the form of order was held by the Court, after notice
to counsel for the parties, on April 3, 1998. At that time counsel for Beehive was directed to
revise and resubmit a proposed form of final order. Counsel for Beehive submitted a proposed
order on June 10, 1998, and on June 15, 1998, counsel for DSMI filed objections to the
proposed order. Those objections were heard by the court on July 8, 1998.

I

Plaintiff's complaint sought payment from defendant of $48,879.95 in charges under
the Federal Communications Commission ("FCC") tariff applicable to certain services received
by Beehive prior to May 1994. The Court finds, upon a review of the record in this matter,
and after colloquy with counsel for the parties, that defendant has paid these charges at least
through April 1994, albeit these payments were made under protest and with a reservation of
rights pursuant to the claims in the amended counterclaim on file with the Court.

Any claim plaintiff may have for payment of additional amounts purportedly due for the
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